
 

 

 

UNITED STATES DISTRICT COURT 

DISTRICT OF OREGON 

PORTLAND DIVISION 

 

MARIE WESTROPE and REGGIE 
KELLY, individually and on behalf of all 
other similarly situated, 
 

Plaintiffs,  
 

v. 
 
RINGLER ASSOCIATES 
INCORPORATED, PAUL HOFFMAN, and 
DOES 1-100, 
 

Defendants. 

  
 
 
Case No. 3:14-cv-00604-ST 
 
FINDINGS AND 
RECOMMENDATION 

 

STEWART, Magistrate Judge: 

INTRODUCTION 

In 1985, following litigation to recover damages for their personal injuries, plaintiffs, 

Marie Westrope (“Westrope”) and Reggie Kelly (“Kelly”), each entered into a structured 

settlement agreement (“SSA”) to receive lifetime annuity payments.  The SSAs were funded by 

the Executive Life Insurance Company of New York (“ELNY”) with “qualified assignment” 

annuity contracts brokered by defendants, Ringler Associates Incorporated (“Ringler”) and its 
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employee, Paul Hoffman (“Hoffman”).0F

1  After ELNY was declared insolvent in 2012, plaintiffs’ 

annuity payments from ELNY were reduced by 52% and 50% respectively.  Plaintiffs filed this 

action individually and on behalf of a class of similarly situated individuals, alleging a claim for 

negligence based on defendants brokering “qualified assignment” annuity contracts with ELNY 

and then failing to disclose facts about ELNY’s deteriorating financial condition (Count I) and a 

claim for violating AK Stat § 21.33.037, ORS 746.310, and similar statutes in six other states 

based on defendants assisting ELNY, an unlicensed insurer, to transact business in those states 

(Count II).   

The court has jurisdiction based on the “minimal diversity” provision of the Class Action 

Fairness Act (“CAFA”), 28 USC § 1332(d)(2).  CAFA confers original jurisdiction over class 

actions in which the matter in controversy exceeds $5 million and in which any member of the 

plaintiff class is a citizen of a different state than any defendant.  Plaintiffs allege damages of 

more than $5 million.  Complaint, ¶ 14.  Westrope is a citizen of Oregon and Kelly is a citizen of 

Alaska.  Id, ¶¶ 17-18.  Ringler is a citizen of both Delaware and California, and Hoffman is a 

citizen of New York.  Id, ¶¶ 19-20. 

Pursuant to FRCP 12(b)(6), defendants have filed a Motion to Dismiss (docket #17) all 

claims.  For the reasons that follow, the motion should be granted in part and denied in part. 

ALLEGATIONS 

 In 1983, Kelly, a resident of Alaska, suffered severe injuries from a motorcycle accident.  

Complaint, ¶ 17.  He had his left foot amputated and underwent 28 blood transfusions which 

caused him to contract Hepatitis C.  Id.  Kelly filed a personal injury lawsuit in California that 

was settled with an SSA funded by a “qualified assignment” annuity which was brokered by 

1 Does 1-100 represent those individual brokers, who, as employees or agents of Ringler, brokered the other SSAs, to which other 
members of the proposed class were beneficiaries.  Complaint, ¶ 21. 
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Hoffman, a Ringler agent.  Id, ¶¶ 5, 17, 20.  According to that SSA, beginning in August 1985, 

Kelly was to receive monthly payments for life and lump sum payments through 2023.  Id, ¶ 17; 

Supp. Ex. A (docket #13) 

 In 1979 at six years of age, Westrope, a resident of Oregon, was severely burned over 

most of her body, disfiguring her and impairing her ability to lead a normal life.  Id, ¶ 18.  

Westrope filed a personal injury lawsuit in Oregon which was resolved with an SSA using a 

“qualified assignment” annuity also brokered by Hoffman.  Id, ¶ 5, 18, 20.  According to that 

SSA, Westrope was to receive monthly payments beginning in August 1985 and continuing for 

life, but guaranteed for 30 years.  Id, ¶ 18; Supp. Ex. B (docket #14). 

   In a SSA, the settling defendant in a lawsuit or its liability insurer agrees to pay the 

plaintiff an amount of money over a long period of time instead of a lump sum.  Id, ¶ 22.  As a 

result, the plaintiff receives a greater total amount of tax-free income1F

2 in installments over an 

extended period of time, often for life.  Id.  To meet its obligation under a SSA, the settling 

defendant or its liability insurer will typically purchase an annuity from a life insurance 

company.  Id, ¶ 23.  The settling defendant benefits by spreading out payments over a long 

period of time and can take a one-time exclusion from income and deduct the cost of the annuity 

as a business expense.  Id.  The settling defendant also can avoid carrying a contingent liability 

by entering into a “qualified assignment” annuity.  Id.  In an SSA using a “qualified assignment” 

annuity, the settling defendant or its liability insurer assigns its obligations to a third party, 

referred to as an assignment company or a qualified assignee, which becomes the owner of the 

annuity.  Id, ¶ 26.  Once the annuity is funded or assigned, the settling defendant or its liability 

insurer has no further liability to make periodic payments.  Id.     

2  Provided that some other party owns and controls the annuity, the tax rules enable SSA recipients to exclude annuity earnings 
from their taxable incomes.  See 26 USC §§ 104(a) & 130.  After a 1988 amendment to 26 USC § 130(c)(2), annuitants now have 
a security interest in the annuities funding their SSA. 
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 The role of the SSA broker is to determine the plaintiff’s future medical costs used to 

establish the amount of annuity payments, procure the annuity contract that funds the SSA, 

facilitate the annuity payout schedule, and inform the annuitant of any significant changes in the 

financial health of the insurance company.  Id, ¶ 3.  ELNY was one of several life insurance 

companies offering annuities to fund SSAs at the time, and defendants were free to select from 

one or more of these insurers to fund and own them.  Id, ¶ 38.  ELNY was not licensed to sell 

insurance in many states, including those 26 states where plaintiff and class members resided.  

Id, ¶¶ 4 n1, 5, 38.  Nonetheless, defendants brokered “qualified assignment” annuity contracts 

funded exclusively by ELNY and, in return, received an undisclosed commission of 4% of each 

annuity purchased payable in full up front.  Id.  

 Almost every state has a guarantee association to cover insured state residents whose 

insurance companies become insolvent.  Id, ¶ 39.  State insurance commissioners seek to limit 

this risk by requiring life insurance companies to be licensed in the state and excluding coverage 

to unlicensed companies.  Id, ¶ 39.  Defendants knew or should have known that ELNY was not 

licensed to provide annuities to residents in states where plaintiffs and class members resided 

because the annuity application lists the annuitant’s address.  Id, ¶¶ 41-42.  Defendants also were 

aware or should have been aware that procuring an annuity to fund SSA payments from an 

unlicensed insurance company increases the annuitant’s exposure in the event of a default.  Id, 

¶ 47.       

 As professionals in the structured settlement industry, members of the National 

Structured Settlement Trade Association (“NSSTA”), and participants on the ELNY task force to 

address ELNY’s insolvency, defendants knew or should have known of ELNY’s financial 

instability long before it was declared insolvent in 2012.  Id, ¶ 11.  Defendants did not properly 
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scrutinize ELNY’s financial health, including financial reports filed with state insurance 

commissioners, to discover signs that ELNY would enter receivership.  Id, ¶ 49.  Defendants 

should have been especially diligent after 1983 when the industry suffered a significant collapse 

as the result of Baldwin United becoming insolvent and unable to pay annuitants.  Id, ¶ 48.  A 

reasonable broker would have disclosed to plaintiffs that, given the long term of the annuities, 

using a “qualified assignment” annuity contract increased the risk of losing coverage of the SSA 

because the plaintiffs were releasing the original defendant from liability, ELNY managed a 

significantly riskier asset pool than other competing annuity sellers which increased its risk of 

default, and ELNY was not licensed in plaintiffs’ states.  Id, ¶ 50.  Instead, defendants concealed 

ELNY’s failing financial health and its unlicensed status from plaintiffs and class members.  Id, 

¶ 47.     

 In 1986, First Executive Corporation (“FEC”), which owned ELNY, was the world’s 

largest holder of junk bonds.  Id, ¶ 29.  During the collapse of junk bonds in 1986, negative 

publicity surrounding FEC’s investments caused policyholders to surrender their policies, 

“creating the insurance company equivalent to a run on the bank.”  Id.  In 1987, the New York 

Insurance Department fined ELNY $250,000.00 for violating eight sections of the New York 

insurance statute.  Id, ¶ 31.  The New York Insurance Department also “disallowed a number of 

reserve credits resulting from questionable reinsurance treaties with FEC and required FEC to 

infuse $151 million in capital to shore up ELNY’s depleted reserves.”  Id.   

 In 1991, FEC collapsed and the New York Superintendent of Insurance placed ELNY 

into receivership under the direction of the New York Liquidation Bureau (“NYLB”).  Id, ¶ 6.  

ELNY continued to make annuity payments in receivership, but by 2002 was operating with a 

$110 million deficit.  Id, ¶ 7.  Defendants knew or should have known that the historic discount 
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rate used by the NYLB to calculate ELNY’s liabilities dramatically understated its actual debt 

and that a shortfall was likely.  Id, ¶ 33.     

 In 2007, the NSSTA held meetings to discuss the potential shortfalls in investment assets 

at ELNY.  Id, ¶¶ 8, 34.  After this meeting, defendants should have known of ELNY’s 

deteriorating financial condition.  Id, ¶ 34.     

 In 2009, NSSTA informed its members that ELNY’s shortfall was inevitable and 

encouraged members to prevent the ELNY situation from undermining confidence in SSAs.  Id, 

¶ 35.  Defendants failed to inform plaintiffs and class members of ELNY’s deteriorating 

financial condition.  Id.  By December 31, 2010, ELNY’s deficit had increased to $1.5 billion, 

but defendants failed to inform plaintiffs and class members of this fact.  Id, ¶ 36.  On April 16, 

2012, the New York Supreme Court declared ELNY insolvent and approved a liquidation plan 

that collectively decreased the class benefits by 69%, effective August 8, 2013.  Id, ¶¶ 37, 52.   

 Westrope’s annuity payments were reduced by 52%, and Kelly’s annuity payments were 

reduced by 50%.  Id, ¶ 52.  At the time defendants brokered plaintiffs’ and class members’ 

“qualified assignment” annuity contracts, and through the time of ELNY’s insolvency, other life 

insurance companies were licensed in states where class members’ reside and offered annuities, 

yet none of those companies reduced benefits.  Id, ¶ 53.  Defendants caused the reduction in 

plaintiffs’ and class members’ benefits by negligently procuring unlicensed insurance from 

ELNY and subsequently failing to disclose ELNY’s severe financial problems.  Id, ¶ 54.   

 Plaintiffs seek to represent a Negligence Class for persons residing in 26 states where 

ELNY was not licensed to do business and a Statutory Subclass for persons residing in eight 

states prohibiting aid to non-admitted insurers.  Id, ¶¶ 56-57. 

/// 
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STANDARDS 

In order to survive a motion to dismiss for failure to state a claim, a complaint must 

contain sufficient factual allegations which, when accepted as true, give rise to a plausible 

inference that defendants violated plaintiff’s rights.  Ashcroft v. Iqbal, 556 US 662, 678 (2009); 

Bell Atlantic Corp. v. Twombly, 550 US 554, 556-57 (2007).  “A claim has facial plausibility 

when the plaintiff pleads factual content that allows the court to draw the reasonable inference 

that the defendant is liable for the misconduct alleged.”  Iqbal, 556 US at 678.  In evaluating a 

motion to dismiss, the court must accept the allegations of material fact as true and construe 

those allegations in the light most favorable to the non-moving party.  Parks Sch. of Bus., Inc. v. 

Symington, 51 F3d 1480, 1484 (9th Cir 1995).   

FINDINGS 

I. Negligence (Count I) 

 Plaintiffs allege that defendants, as insurance brokers, owed them a duty to exercise 

reasonable care when procuring “qualified assignment” annuity contracts from life insurance 

companies to fund their SSAs and also had a duty to inform them that their coverage may be 

threatened due to ELNY’s financial condition.  Complaint, ¶ 67.  Ordinarily, one would expect a 

tort plaintiff to sue the settling defendant for purchasing a faulty annuity contract and depriving 

him or her of the benefit of the SSA.  The settling defendant would then sue the SSA broker for 

breaching its duties to procure an adequate annuity contract.  However, plaintiffs settled their 

personal injury lawsuits over 25 years ago.  As was the intent of using the “qualified assignment” 

annuity, the settling defendants left the picture when they assigned the annuity to FEC.  Given 

the difficulty of tracking down and suing the settling defendants, plaintiffs have opted instead to 

sue the SSA broker directly for negligence.   
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 Defendants seek to dismiss the negligence claim based on Oregon’s economic loss 

doctrine that generally prohibits recovery of purely economic damages for tortious conduct.2F

3   

Plaintiffs assert that the economic damages doctrine does not apply to Kelly, a resident of 

Alaska, because Alaska holds tort defendants liable for foreseeable economic losses.  See 

Mattingly v. Sheldon Jackson Coll., 743 P2d 356, 360-61 (Alaska 1987).  At the hearing on this 

motion, defendants conceded that the negligence claim would survive their motion to dismiss 

under Alaska law, but not under Oregon law.  Given the conflict between the laws of Alaska and 

Oregon, a threshold arises as to the choice of law. 

 A.  Choice of Law 

 “A choice of law question is presented when a dispute implicates the interests of two or 

more states and application of each state’s law would be consistent with the Full Faith and Credit 

and Due Process Clauses of the Constitution.”  Simon v. Philip Morris Inc., 124 F Supp2d 46, 53 

(EDNY 2000) (citation omitted).  “These modest constitutional requirements are met if each 

state whose law is sought to be applied has ‘significant contacts or significant aggregation of 

contacts creating state interests, such that choice of its law is neither arbitrary nor fundamentally 

unfair.’”  Id, quoting Allstate Ins. Co. v. Hague, 449 US 301, 313 (1981).  “When a federal court 

sits in diversity to hear state law claims, the conflict laws of the forum state — here [Oregon] — 

are used to determine which state’s substantive law applies.”  CRS Recovery, Inc. v. Laxton, 600 

F3d 1138, 1141 (9th Cir 2010) (citation omitted); see also Simon, 124 F Supp2d at 53 (applying 

this rule in a nationwide class action).  Under Oregon conflict-of-law rules, the court must 

determine as a threshold issue whether a material difference exists between Oregon substantive 

law and the law of the other forum; if not, then Oregon law applies.  Erwin v. Thomas, 264 Or 

454, 457-58, 506 P2d 494, 495-96 (1973) (en banc).  “If there is a material difference, the Court 

3  The motion does not address the laws of other states that may apply to putative class members who reside in other states. 
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must determine whether both states have substantial interests in having their laws applied.”  

United States ex rel. TBH & Assocs., LLC v. Wilson Constr. Co., 965 F Supp2d 1215, 1219 

(D Or 2013) (citation omitted) (applying Oregon law).  “If both states have substantial interests 

in having their law applied, the next step is to determine which has the most ‘significant 

relationship’ and then to apply that state’s law.”  Dabbs v. Silver Eagle Mfg. Co., 98 Or App 581, 

583-84, 779 P2d 1104, 1105, rev. denied, 308 Or 608, 784 P2d 1101 (1989). 

 Here a material difference exists between Alaska and Oregon law, but neither party has 

submitted any argument as to whether both states have substantial interests in having their laws 

applied and, if so, which state has the most significant relationship.  For purposes of this motion, 

this court will assume, as do the parties, that Oregon law applies to Westrope’s negligence claim 

and Alaska law applies to Kelly’s negligence claim.  Because there is no dispute that Kelly’s 

negligence claim survives this motion, the court need only analyze the sufficiency of Westrope’s 

negligence claim under Oregon law.  

 B. Special Duty of Care 

 Under Oregon law, common law negligence claims can be “legally cognizable even when 

there is a contractual relationship between the parties.”  Abraham v. T. Henry Constr., Inc., 350 

Or 29, 37, 249 P3d 534, 538 (2011).  However, a negligence claim may not be premised solely 

on “causing a stranger’s purely economic loss without injuring his person or property.  For a 

plaintiff to recover in those circumstances, the plaintiff would have to show some source of duty 

outside the common law of negligence, such as a special relationship or status that imposed a 

duty on the defendant beyond the common-law negligence standard.”  Harris v. Suniga, 344 Or 

301, 308, 180 P3d 12, 15-16 (2008) (citations and internal quotation marks omitted).  Thus, if a 
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plaintiff alleges only economic damages flowing from a defendant’s negligence, a special 

relationship or statutory standard of care is necessary.   

 Plaintiffs argue their negligence claim survives under Oregon law because defendants 

owed them a special duty of care based on:  (1) defendants’ roles as SSA brokers; (2) plaintiffs’ 

status as third-party beneficiaries; and (3) state statutes and industry standards imposing certain 

duties on SSA brokers.  Although the current allegations do not support a fiduciary or statutory 

duty of care, plaintiffs state a viable negligence claim under Oregon law based on a third-party 

beneficiary theory. 

   1.  Role as SSA Broker 

 “Under Oregon law, an insurance agent or broker who agrees to procure insurance for 

another for a fee ‘owes a duty to exercise reasonable skill and care in obtaining that insurance.’”  

Albany Ins. Co. v. Rose-Tillmann, Inc., 883 F Supp 1459, 1468 (D Or 1995) (citations omitted).  

Defendants concede that they brokered the annuity contracts and that brokers generally owe a 

heightened duty to their clients.  However, plaintiffs were not their clients; their clients were the 

settling defendants in the personal injury cases who retained their brokerage services, who 

bought the SSAs, and with whom they had privity.  The broker’s “duty to the insured and 

potential liability arise[s] out of the agency relationship between the agent and the insured.”  Id 

at 1468, citing Joseph Forest Prods., Inc. v. Pratt, 278 Or 477, 480, 564 P2d 1027, 1029 (1977) 

(“An insurance broker is the agent of the insured in negotiating for a policy, and owes a duty to 

his principal to exercise reasonable skill, care, and diligence in effecting insurance.”).  The 

relationship between a broker and its client, like all agency relationships, is a “fiduciary 

relationship that arises when one person (a ‘principal’) manifests assent to another person (an 

‘agent’) that the agent shall act on the principal’s behalf and subject to the principal’s control.”  
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RESTATEMENT (THIRD) OF AGENCY § 1.01 (2006).  “[A]n annuity broker, retained by a tortfeasor, 

neither has a contractual relationship with the injured person nor owes the injured person a 

fiduciary duty.”  Miyake v. Sec’y of Health & Human Servs., No. 06-459, 2009 WL 959563, at 

*9 (Fed Cl Mar. 19, 2009).  As one court explained:  

Although it may be argued that, in procuring the annuities to fund the 
plaintiffs’ structured settlements, the defendants were acting on their 
behalf, one cannot overlook the salient fact that the defendants were also 
acting primarily for their own benefit and that of their insureds. . . .  It 
therefore follows that the defendants did not owe the plaintiffs the single 
duty of loyalty characteristic of the relationship that exists between a 
principal and his agent. 

Macomber v. Travelers Prop. & Cas. Corp., 804 A2d 180, 194 (Conn 2002).   

 Another court has similarly refused to impose a fiduciary duty on an SSA broker to an 

annuitant.  In Adrian v. Mesirow Fin. Structured Settlements, LLC, 736 F Supp2d 404 (D PR 

2010), Adrian, the annuitant, sued the broker of her SSA for negligently misrepresenting the tax 

benefits.3F

4  Applying South Carolina law, the court found that the “sort of business relationship” 

embodying fiduciary duties “was not between [the broker] and Adrian, but between [the broker] 

and Fireman’s Fund,” one of the defendants settling with Adrian.  Id at 425–46.  Fireman’s Fund 

had hired the broker, meaning that the broker “worked for the defense side of the underlying 

case, and . . . took direction ultimately from Fireman’s Fund.”  Id at 426.  Despite the lack of any 

fiduciary duty, the court did find that the broker owed Adrian a duty to exercise reasonable care 

in her interactions with the settlement negotiations.  Id at 425.   

 Although not expressly alleged, the Complaint reveals a similar business relationship 

between Ringler as the SSA broker and the settling defendants or their liability insurers in 

plaintiffs’ personal injury suits.  To fund the SSAs, Ringler, through Hoffman, selected from 

4 Among other claims, Adrian alleged negligence and negligence misrepresentation.  “[B]ecause the crux of both claims is that 
[defendants] failed to keep a promise to Adrian in a manner that breached the duty of care that [defendants] owed Adrian,” the 
court analyzed the claims together under the standard for negligent misrepresentation.  Adrian, 736 F Supp2d at 420-21. 
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among several life insurance companies and procured “qualified assignment” annuity contracts 

to fund the SSAs.  Complaint, ¶ 38.  Typically, the settlement proceeds from the personal injury 

suits are invested with an insurance company, in exchange for the promise to remit the periodic 

payment to the injured payee over time.  Id, ¶ 23.  Defendants argue that the nature of this 

relationship makes the settling defendant the insured party.  However, a “qualified assignment” 

annuity is different than a typical insurance policy.  Unlike the typical insured, the settling 

defendant transfers its obligations to the insurance company that funds the SSA, and the 

insurance company becomes the owner of the annuity.  Id, ¶ 26.  After the “qualified 

assignment,” the settling defendant has no further liability.  Id.  Despite this difference, the fact 

remains that the settling defendants, not plaintiffs, hired Ringler to procure annuity contracts on 

their behalf to fund the SSAs and, at least initially, are owed the fiduciary duties under that 

relationship.  

 FEC, not plaintiffs, became the owners of the annuities.  Supp. Exs. A-B, ¶ 11.  Plaintiffs 

did not sign the annuity applications, as indicated by the word “waived” in place of an 

annuitant’s signature.  Supp. Exs. A-B, ¶ 26.  They do not allege that they had any contact with 

defendants or its parent company, FEC, either in person, by telephone or by mail.  Although 

Hoffman allegedly brokered both Kelly’s and Westrope’s SSAs (Complaint, ¶ 20), plaintiffs do 

not allege that he communicated directly with them.  Based on these allegations and the nature of 

the “qualified assignment” SSAs, this court concludes that defendants owed no fiduciary duty to 

plaintiffs as their broker.   

   2.  Plaintiffs as Third-Party Beneficiaries 

 Instead, plaintiffs posit the alternative theory that defendants owe them an independent 

duty of care as intended third-party beneficiaries of the “qualified assignment” annuity.  The 
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source of a heightened duty under Oregon law is much broader than a fiduciary relationship 

between a broker and its client.  Only “[s]ome source of a duty outside the common law of 

negligence is required.”  Hale v. Groce, 304 Or 281, 284, 744 P2d 1289, 1290 (1987).  “The 

focus is not on the subject matter of the relationship, such as one party’s financial future; nor is it 

on whether one party, in fact, relinquished control to the other.  The focus instead is on whether 

the nature of the parties’ relationship itself allowed one party to exercise control in the first 

party’s best interests.”  Bennett v. Farmers Ins. Co. of Or., 332 Or 138, 161, 26 P3d 785, 799 

(2001).  “Another way to characterize the types of relationships in which a heightened duty of 

care exists is that the party who owes the duty has a special responsibility toward the other 

party.”  Conway v. Pac. Univ., 324 Or 231, 240, 924 P2d 818, 824 (1996).  

 “The common thread in the special relationships that the [Oregon] Supreme Court has 

recognized as giving rise to a duty of care to protect against purely economic loss is that the 

professional is acting, at least in part, to further the economic interests of the person to whom the 

duty is owed.”  Meininger v. Henris Roofing & Supply of Klamath Cnty., Inc., 137 Or App 451, 

454, 905 P2d 861, 862 (1995) (citation omitted), rev denied, 322 Or 489, 909 P2d 161 (1996).  

Thus, Oregon courts have found that an agent working in part for the economic benefit of an 

intended third-party beneficiary owes a duty of care to that beneficiary.  “Because under third-

party analysis the contract creates a ‘duty’ not only to the promisee, the client, but also to the 

intended beneficiary, negligent nonperformance may give rise to a negligence action as well.”  

Hale, 304 Or at 286, 744 P2d at 1292.  In Oregon, this duty has been owed to homebuyers by a 

home inspector hired by the seller’s realtor (Meininger, 137 Or App at 454, 905 P2d at 862), to 

intended devisees by the attorney hired by the testator to draft the will (Hale, 304 Or at 287, 744 

P2d at 1293), and to employees by the company hired by the employer to conduct drug testing of 
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the workforce (Ishikawa v. Delta Air Lines, Inc., 149 F Supp2d 1246, 1250 (D Or 2001) 

(applying Oregon law)).   

 Defendants contend that the recognized duty to third-party beneficiaries in Oregon does 

not extend to payees of an annuity because they lack ownership rights in a SSA annuity contract.  

While no Oregon case addresses this issue, defendants cite Babcock v. ING Life Ins. and Annuity 

Co., No. 12-CV-5093-TOR, 2013 WL 24372 (D Wash Jan. 2, 2013), involving an SSA with the 

State of Washington funded by a “qualified assignment” annuity.  Babcock, the payee, sued the 

annuity provider for violating the Washington Insurance Fair Conduct Act (“IFCA”) by, among 

other things, failing to pay his full annuity payment after a state court enjoined the annuity 

provider from making the lump sum payment.  Id at *1-2.  Babcock’s claim failed because he 

failed to allege that he was a “first party claimant to a policy of insurance,” as required to bring a 

claim under the IFCA.  Id at *7.  Instead, the annuity was issued to the qualified assignee and not 

to Babcock.  Moreover, the court reasoned that Babcock had no right to full payment because the 

“direction of payments” under the annuity are “solely for the Assignee’s convenience and shall 

not provide the Claimant or any payee with any rights of ownership or control over the 

[annuity].”  Id (alteration in original; citation omitted).   

 Defendants argue that the reasoning in Babcock extinguishes any duty owing to the payee 

of an annuity.  However, Babcock sought remedies for violations of the IFCA, not for 

negligence, and the court assessed only the payee’s contractual “right to payment,” not the duties 

owed under tort law.  Babcock alleged that his right to payment only arose out of his SSA with 

the State of Washington which assigned its liability to make periodic payments to the annuity 

provider.  Id at *8.  However, the annuity provider did not assume “the contractual obligation to 
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make the periodic payments through the use of an annuity.”  Id.  Thus, Babcock could only 

invoke that contractual right against the State of Washington, not the annuity provider.   

 Unlike the right to payment which travels with the contract, a duty of care may arise 

outside of a contract based on a professional relationship between the parties.  To illustrate this 

distinction further, state courts have found third-party beneficiary claims under contract law for 

legal malpractice superfluous to an adjoining tort claim because “the crux of the action must lie 

in tort in any case; there can be no recovery without negligence.”  Heyer v. Flaig, 449 P2d 161, 

164 (Cal 1969) (en banc), superseded by statute, Cal Civ Pro Code 340.6 (1982); see also 

Donahue v. Shughart, Thomson & Kilroy, P.C., 900 SW2d 624, 629 (Mo 1995) (en banc) 

(“Plaintiffs’ third party beneficiary claim is merely one of attorney malpractice, clothed in a 

contract theory.”).  In these cases, the duty allegedly breached was not the violation of the 

contract, but was negligence by the attorney in performing professional obligations “specifically 

intended by the client to benefit the [third party].”  Donahue, 900 SW2d at 628-29.  Unlike in 

Babcock, in which the alleged duty was a violation of the contract, a third party alleging a 

violation of a professional duty may bring a negligence claim, as long as it is an intended 

beneficiary of the contract.   

 Oregon has adopted § 302 of the Second Restatement of Contracts which provides that a 

third-party beneficiary is intended if “the circumstances indicate that the promise intends to give 

the beneficiary the benefit of the promised performance.”  In other words, a third-party 

beneficiary exists “if it appears from the terms of the contract, interpreted in light of the 

accompanying circumstances, that the purpose of the person securing the insurance was to 

benefit, at least in part, someone in addition to, or other than, himself.”  Firemen’s Ins. Co. v. 

Motors Ins. Corp., 245 Or 601, 604-05, 423 P2d 754, 756 (1967) (en banc).  In determining 
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whether the parties intended to benefit the plaintiff, one should consider not only the terms of the 

contract, but also the circumstances under which it was made.  See Sisters of St. Joseph of Peace, 

Health, and Hosp. Servs. v. Russell, 318 Or 370, 378, 867 P2d 1377, 1382 (1994).  As the Ninth 

Circuit has recognized, “[a] structured settlement takes place when a tort defendant or its liability 

carrier purchases an annuity, with the tort plaintiff as the beneficiary, to settle a civil lawsuit.”  

Legal Econ. Evaluations, Inc. v. Metro. Life Ins. Co., 39 F3d 951, 952 (9th Cir 1994).    

 Plaintiffs assert that defendants acted to further their economic interests as the intended 

beneficiaries of the SSAs.  Because plaintiffs’ annuity contracts are not attached to the 

Complaint, the court must rely on the terms of their annuity applications.  Suppl. Exs. A-B.  

Plaintiffs are the named payees4 F

5 for the annuity payments (Supp. Exs. A-B, ¶ 17) and, thus, have 

a strong economic interest in the nature and provider of the annuity.  In addition, both annuity 

applications specify that the SSAs will guarantee payments for the annuitant’s life “with 20 years 

certain.”  Id, ¶ 21.  By signing the applications, FEC knew that ELNY would provide insurance 

intended to benefit plaintiffs with secure annuity payments.  Moreover, defendants’ profession is 

devoted to purchasing annuities that are intended to benefit accident victims.  Id, ¶¶ 3-4.  In other 

words, defendants’ responsibility was not only to negotiate a competitive SSA for the settling 

defendants, but also to secure a source of annuity payments for the life of the payees.   

 Although defendants assert that the Complaint contains no allegation that plaintiffs were 

intended beneficiaries, plaintiffs specifically allege that Hoffman, as Ringler’s agent, “brokered 

the sale of the annuity intended to benefit” plaintiffs and signed both applications.  Id, ¶ 20 

(emphasis added).  They also allege that defendants “brokered the sales, by ELNY, of the 

5  In the applications, plaintiffs are listed as the “annuitants” in paragraph 1 and the annuitant is designated as the “payee” in 
paragraph 17. 
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annuities intended to benefit the Plaintiffs.”  Id, ¶ 76 (emphasis added).  Admittedly, this theory 

could be pled better, but it is not completely absent from the Complaint. 

 Construing the allegations in the Complaint in favor of plaintiffs, plaintiffs were intended 

third-party beneficiaries of the SSAs which were purchased to provide for their lifetime care.  

This status demanded a heightened duty of care from defendants to exercise reasonable care in 

procuring SSAs for them.  Thus, the negligence claim survives under Oregon law based on the 

plaintiffs’ status as third-party beneficiaries.  

  3.  Statutes and Industry Standards 

 Plaintiffs also argue that a heightened duty of care arises from other sources of law such 

as ORS 746.310, AK Stat § 21.33.037, and the NSSTA code of conduct.  NSSTA defines duties 

and obligations owed by NSSTA members (insurance companies) to their clients.  The state 

statutes, which are also the basis for Count II, prohibit the unauthorized sale of insurance, but do 

not provide standards for discovering financial information of potential insurers or disclosing 

such information to third-party beneficiaries of the plan.  None provide an applicable standard of 

care to support plaintiffs’ negligence claim, but are unnecessary given plaintiffs’ third-party 

beneficiary status discussed above. 

  4.  Continuing Duty 

 Plaintiffs also allege that defendants owed a continuing duty until ELNY’s liquidation to 

inform them of the downfall of the junk bond market and of ELNY’s failing health.  Complaint, 

¶¶ 33-36, 68.  Plaintiffs fail to cite any Oregon law requiring such a duty, and the court can find 

none.  According to case law in other jurisdictions,  

“[t]he general rule is that an insurance agent or broker is not a guarantor of the 
financial condition or solvency of the company from which he obtains the 
insurance” . . . [and] “where the company was solvent when the policy was 
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procured, its subsequent insolvency generally does not impose liability on the 
agent or broker.” 

AYH Holdings, Inc. v. Avreco, Inc., 826 NE2d 1111, 1132 (Ill App Ct 2005) (first alteration in 

original), quoting Higginbotham & Assocs., Inc. v. Greer, 738 SW2d 45, 46-47 (Tex App 1987).  

 However, “there is one exception to this rule.”  Id.  The subsequent insolvency of an 

insurer imposes liability on an agent or broker if the agent or broker knew or should have known 

of the insurer’s precarious condition at some point when the insured could have been protected.  

Id, citing Higginbotham & Assocs., Inc., 728 SW2d at 47; see Hobbs v. Midwest Ins., Inc., 570 

NW2d 525, 530 (Neb 1997).  That exception is not recognized under California law which limits 

a broker’s duty to exercising reasonable care in procuring insurance with no continuing duty to 

advise of adverse changes in the insurer’s financial capability.  Pac. Rim Mech. Contractors, Inc. 

v. Aon Risk Ins. Servs. W. Inc., 138 Cal Rptr3d 294, 300-01 (Cal Ct App 2012). 

 It is not necessary at this juncture to determine whether Oregon would impose such a 

continuing duty on brokers.  Plaintiffs allege that defendants knew or should have known of 

ELNY’s declining financial condition.  However, they do not allege how defendants’ failure in 

this respect directly caused the reduction in their annuity payments or how defendants’ 

disclosure would have protected them.  Due to the nature of annuities, plaintiffs may not have 

been able to do anything to avoid their losses even if defendants had been able to locate plaintiffs 

and advise them of ELNY’s financial troubles.  Unlike other types of insurance policies which 

can be cancelled and replaced, SSAs cannot be surrendered or replaced after issuance.  To obtain 

the tax benefits, the fixed payments cannot be “accelerated, deferred, increased or decreased by 

the recipient of the payments.”  26 USC § 130(c)(2)(B).  Therefore, even if defendants had a 

continuing duty to notify plaintiffs of ELNY’s declining financial condition under Oregon law, 

the Complaint fails to allege sufficient facts to support a negligence claim for breach of that duty.  
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 C. Breach 

 Even if defendants owed plaintiffs a duty of care, defendants argue that the Complaint 

fails to allege a plausible breach of that duty.  Contrary to the allegations in the Complaint, they 

contend that ELNY was understood to be financially sound in 1985 when the annuities were sold 

and for some years thereafter.  In support, defendants have submitted exhibits to prove the 

financial condition of ELNY during that time period.  However, this court has declined to take 

judicial notice of those exhibits and will not consider them. 

 Even without considering these exhibits, defendants assert that the Complaint only 

contains allegations about defendants’ knowledge of ELNY’s instability after 1985.  Complaint, 

¶¶ 29 (1986), 31 (1987), 32 (early 1990s), 33 (2002), 34 (2007), 35 (2009), 36 (2010), & 37 

(2012).  The earliest alleged sign of ELNY’s inevitable insolvency was in 1986 when the “value 

of junk bonds collapsed” and FEC “was the world’s largest holder of junk bonds.”  Id, ¶ 29.   

 However, defendants’ argument ignores paragraph 50 which alleges:  “At the time 

Defendants brokered Plaintiffs’ and class members’ SSAs, a reasonable broker would have 

disclosed” three specific risks.  That time period was 1985 for plaintiffs.  Id, ¶¶ 17-18 (emphasis 

added).  One of the undisclosed risks is “that ELNY managed a significantly riskier asset pool 

than other competing annuity sellers which increases ELNY’s risk of defaulting on its SSA 

payment obligations.”  Id, ¶ 50.  That “risker asset pool” allegedly resulted from heavy 

investment in junk bonds by ELNY’s parent companies, FEC and Executive Life Insurance 

Company of California, which clearly predated the collapse in value of junk bonds in 1986.  Id, 

¶ 29.   

 It would be helpful for plaintiffs to incorporate additional allegations that predate 

formation of plaintiffs’ SSAs in 1985 (or perhaps earlier for other putative class members).  
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However, the general allegation as to why ELNY was an unreliable choice “at the time” 

defendants brokered and finalized plaintiffs’ SSAs is sufficient to allege a breach of defendants’ 

duty of care.     

II. State Statutory Violations 

 Plaintiffs also allege that defendants violated Oregon and Alaska statutes, ORS 746.310 

and AK Stat § 21.33.037, and other applicable statutes by assisting an unlicensed insurance 

company in the solicitation and sale of insurance to them.5F

6  It undisputed that ELNY was not 

licensed in Oregon or Alaska at the time defendants brokered plaintiffs’ “qualified assignment” 

annuity contracts.  Defendants seek to dismiss only the claims based on the Oregon and Alaska 

statutes, and not the claims on behalf of other putative class members based on similar statutes in 

six other states.  Complaint, ¶ 13 n2.     

 A. ORS 746.310 

 Pursuant to ORS 746.310, “[n]o person shall in this state directly or indirectly with 

respect to domestic risks act as insurance producer for or otherwise transact insurance for any 

insurer not then authorized to transact such insurance in this state.”  ORS 746.310(1).  According 

to plaintiffs, defendants violated this statute by brokering the annuity for Westrope with ELNY 

which was not authorized to transact insurance in Oregon. 

 Defendants argue that they did not “act as [an] insurance producer for or otherwise 

transact insurance” in violation of ORS 746.310 because Westrope was not a party to, and thus 

not an insured under, the annuity contract.  However, protection under that statute is not limited 

to insureds.  Instead, a violation stems from the nature of actions taken in Oregon by an 

“insurance producer” or “otherwise transact[ing] insurance for” an unauthorized insurer.   

6 Defendants argued in their motion that Count II should be dismissed because these statutes did not exist at the time defendants 
brokered plaintiffs’ annuity contracts.  However, at the hearing on the motion, they conceded that the statutes in fact were in 
effect in 1985. 
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 An “insurance producer” is defined as “a person required to be licensed under the laws of 

this state to sell, solicit or negotiate insurance.”  ORS 731.104.  For purposes of that definition: 

(1) “Negotiate” means to confer directly with or to offer advice directly to a 
purchaser or prospective purchaser of a particular policy of insurance 
concerning any of the substantive benefits, terms or conditions of the 
policy, if the person engaged in that act: 
 (a) Sells insurance; or 
 (b) Obtains insurance from insurers for purchasers. 
(2) “Sell” means to exchange a policy of insurance by any means, for 
money or its equivalent, on behalf of an insurer. 
(3) “Solicit” means to attempt to sell a policy of insurance or to ask or urge 
a person to apply for a particular kind of insurance from a particular insurer. 
 

ORS 731.104.   

 “Transact insurance” contains a more inclusive list of prohibited activities “effected by 

mail or otherwise,” many of which are also listed under the definition of “insurance producer.”  

ORS 731.146(1).6F

7  “Domestic risks” are defined as “a subject of insurance resident, located or to 

be performed in this state.”  ORS 731.086.   

 Thus, defendants fall within the statutory prohibition if they “in [Oregon] directly or 

indirectly with respect to domestic risks” sold, solicited, or negotiated an ELNY annuity, or 

performed one of the many acts synonymous with “transact insurance” under ORS 731.104.  

7 (1) “Transact insurance” means one or more of the following acts effected by mail or otherwise: 
 (a) Making or proposing to make an insurance contract. 
 (b) Taking or receiving any application for insurance. 
 (c) Receiving or collecting any premium, commission, membership fee, assessment, due or other consideration for any 
 insurance or any part thereof. 
 (d) Issuing or delivering policies of insurance. 
 (e) Directly or indirectly acting as an insurance producer for, or otherwise representing or aiding on behalf of another, 
 any person in the solicitation, negotiation, procurement or effectuation of insurance or renewals thereof, the 
 dissemination of information as to coverage or rates, the forwarding of applications, the delivering of policies, the 
 inspection of risks, the fixing of rates, the investigation or adjustment of claims or losses, the transaction of matters 
 subsequent to effectuation of the policy and arising out of it, or in any other manner representing or assisting a person 
 with respect to insurance. 
 (f) Advertising locally or circularizing therein without regard for the source of such circularization, whenever such 
 advertising or circularization is for the purpose of solicitation of insurance business. 
 (g) Doing any other kind of business specifically recognized as constituting the doing of an insurance business within 
 the meaning of the Insurance Code. 
 (h) Offering individual or small group coverage under a multistate health benefit plan, as defined in ORS 743.730. 
 (i) Doing or proposing to do any insurance business in substance equivalent to any of paragraphs (a) to (h) of this 
 subsection in a manner designed to evade the provisions of the Insurance Code. 
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Westrope’s annuity contract concerned “domestic risks” because it names an Oregon resident as 

the payee and required lifetime annuity payments to be paid in Oregon.   

 Defendants point out the absence of any allegation that they directly contacted Westrope 

in Oregon when selecting and securing ELNY to fund her “qualified assignment” annuity 

contract.  Defendants also assert that Westrope’s participation was not required to complete the 

transaction, pointing to the waiver of her signature on the annuity application (Supp. Ex. B, 

¶ 26), and the likelihood that the settling defendant had her personal information (birth date and 

address) for completing the application.  However, the Complaint does allege that defendants 

brokered the sale of the ELNY annuity to an Oregon resident and were paid a 4% commission.  

Complaint, ¶ 5.  In addition, Hoffman signed as the “soliciting agent” for Westrope’s annuity 

application.  Supp. Ex. B, ¶ 26.  Although Hoffman may have not communicated directly with 

Westrope or been physically present in Oregon, it is reasonable to infer that, either through the 

settling defendant or Westrope’s personal injury attorney, defendants “attempt[ed] to sell” the 

annuity contract to Westrope or “ask[ed] or urge[d] [Westrope] to apply for [the annuity 

contract] from a particular insurer,” namely ELNY.  That indirect act would be sufficient to 

“solicit” insurance” within Oregon’s definition of an “insurance producer,” as well as to 

“transact insurance . . . by mail or otherwise.”  

 The words “directly or indirectly with respect to domestic risks” are sufficiently broad to 

encompass activities by a person acting outside Oregon to assist an unauthorized insurer in 

selling an annuity to an Oregon resident that names an out-of-state straw corporation as the 

owner of the annuity for tax purposes.  Absent any contrary authority, at this juncture, the 

allegations in the Complaint are sufficient to state a claim by Westrope against defendants for 

violating ORS 746.310.      
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 B. AK Stat § 21.33.037  
 

 Defendants argue that Kelly’s claim for a violation of AK Stat § 21.33.037 fails for 

similar reasons.  Pursuant to AK Stat § 21.33.037(a), “[a] person may not directly or indirectly 

act as agent for, or otherwise represent, assist, or aid on behalf of another, a nonadmitted insurer 

in the transaction of insurance in this state.”  Although worded differently, this statute 

encompasses defendants’ alleged brokerage activities with respect to Kelly. 

 Unlike Oregon, Alaska’s prohibition is directed at person who “directly or indirectly” had 

an agency relationship with a nonadmitted insurer (ELNY), which may not include defendants 

who were hired by and acting as agents for the settling defendants.  However, it also may be 

violated by a person “directly or indirectly . . . . represent[ing], assist[ing], or aid[ing] on behalf 

of another” that nonadmitted insurer in the “transaction of insurance.”  Thus, “assist[ing], or 

aid[ing]” ELNY “on behalf of” the settling defendants encompasses defendants’ role in 

procuring Kelly’s annuity contract.  This conclusion is supported by the definition of 

“transaction of insurance” which includes many of the same activities listed under Oregon’s 

definition: 

“transaction of insurance” means the solicitation, negotiation, 
procurement, effectuation, or renewal of insurance; forwarding of 
applications; delivery of policies or contracts; inspection of risks; fixing of 
rates; investigation or adjustment of claims or losses; collection or 
forwarding of premiums; or transaction of matters subsequent to 
effectuation of the contract of insurance and arising out of it. 

AK Stat § 21.33.910(2).   

 However, unlike Oregon, Alaska’s general prohibition is subject to an exemption.  It does 

not apply to “life insurance, health insurance, and annuity contracts when solicited by mail or 

when not solicited, negotiated, or procured in this state.”  AK Stat § 21.33.037(b)(6) (emphasis 

added).  This exemption is in the nature of an affirmative defense.  “For a complaint to be 
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dismissed because the allegations give rise to an affirmative defense, the defense clearly must 

appear on the face of the pleading.”  McCalden v. Cal. Library Ass’n, 955 F2d 1214, 1219 (9th 

Cir 1990) (internal quotation marks and citation omitted), superseded on other grounds by FRCP 

4.  This defense does not clearly appear on the face of the Complaint.  The Complaint does not 

allege that Kelly’s annuity contract was not “solicited by mail” and was “solicited, negotiated, or 

procured in” Alaska.   

   Even if it did, it is unclear whether the exemption applies to brokers who take actions 

entirely outside of Alaska that result in an annuity contract naming an Alaska resident as the 

payee.  Its language is arguably subject to differing interpretations.  It exempts only the 

solicitation, negotiation or procurement of an annuity contract in Alaska.  However, the general 

prohibition in subsection (a) applies to the “transaction of insurance” which includes not only the 

“solicitation, negotiation [and] procurement” of insurance, but also the “effectuation” of 

insurance.  The term “effectuation” conceivably could encompass out-of-state acts producing 

insurance in the state and, thus, not be exempted.  Plaintiffs also argue that the plain meaning of 

“procured” includes defendants’ indirect acts.7F

8  According to one dictionary definition, 

“procure” includes both an active and an inactive meaning:  (1) “to get possession of: obtain by 

particular care and effort;” and (2) “bring about.”  WEBSTER’S THIRD NEW INT’L DICTIONARY 1809 

(1971).  Without any guidance from the Alaska courts, Division of Insurance, or legislature as to 

the intended meaning of the terms “in this state” or “procured” in the exemption, this court 

cannot discern where and how a potential violator must act in order to fall within the exemption.  

8 Plaintiffs refer to the definition of “procured” in other sections of Chapter 33, AK Stat §§ 21.33.055 & 21.33.061.  However, 
these chapters address entirely different subjects of insurance regulation, namely surplus line insurance (AK Stat § 21.33.055) 
and independently procured insurance (AK Stat § 21.33.061).  The latter statute specifically limits its description of “insurance 
procured” to the intent of that section (“within the intent of (a) of this section.”)   
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As a result, defendants’ motion to dismiss the claim under AK Stat § 21.33.037 should be 

denied. 

RECOMMENDATION 

Defendants’ Motion (docket #17) should be GRANTED in part as to defendants’ alleged 

continuing duty to inform plaintiffs that their coverage may be threatened due to ELNY’s 

declining financial condition (Count I) and otherwise should be DENIED.  

SCHEDULING ORDER 

The Findings and Recommendation will be referred to a district judge.  Objections, if 

any, are due Monday, December 22, 2014.  If no objections are filed, then the Findings and 

Recommendation will go under advisement on that date. 

 If objections are filed, then a response is due within 14 days after being served with a 

copy of the objections.  When the response is due or filed, whichever date is earlier, the Findings 

and Recommendation will go under advisement. 

DATED December 5, 2014. 

 
 

s/ Janice M. Stewart 
Janice M. Stewart 
United States Magistrate Judge 
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